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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS. WONG 
HEARING ON MOTION FOR TERMINATING SANCTIONS AS TO CONSOLIDATED 
U.D. CASE RS16023  /  FILED BY RUILIAN TAN 
* TENTATIVE RULING: * 
 
The motion of Plaintiff/Cross Defendant (“Tan”) for sanctions pursuant to Code of Civil 
Procedure section 128. 7 is denied.  
  
Defendants/Cross-Complainants (“Wongs”) filed an Unlawful Detainer action against Tan in 
2014 for failure to pay rent, (Case no. RS14-1020).  The Court determined that the Wongs held 
a security deposit of $12,000 which must be applied to the delinquent rent.  Tan was awarded 
attorney fees in the amount of $5000 and costs in the amount of $240 as the prevailing party. 
 
In 2016, the Wongs filed another Unlawful Detainer action against Tan, (Case No. RS16-0235). 
This action was based on Tan’s failure to pay rent and failure to purchase insurance for the 
subject property naming the Wongs as additional insureds. On the eve of trial, Tan surrendered 
possession of the premises.  The Court found that possession was no longer an issue and 
dismissed the action with prejudice.  This dismissal was vacated, and the matter was restored to 
the civil calendar to litigate the issue of damages.  Thereafter, the case was transferred to the 
unlimited civil calendar and assigned Case No. 16-02040.  This case was consolidated with 
Tan v. Chong [Wong], Case No. C14-012092. 
 
Based on the Proof of Service filed by Tan, the motion was presented to the Wongs on July 10, 
2018, and thereafter, it was filed on August 1, 2018.  This complies with the 21 day safe harbor 
waiting period as required by Code of Civil Procedure section 128.7(c)(1). 
 
The two Unlawful Detainer actions have been adjudicated.  The Wongs now seek holdover 
damages as a result of Tan’s alleged unlawful occupancy of the subject property in 2016.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   09/10/18 

 
 

- 2 - 

This issue is properly before the Court.  The matter is not barred by the doctrine of res judicata.  
The issue of holdover damages has not been adjudicated. The court does not find that the 
Wongs made any judicial admissions in the 2014 Unlawful Detainer action that would bar their 
claim for damages in this case. Tan has failed to state any legal or factual basis to support 
this motion. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY & TO DEEM 
MATTERS ADMITTED  /  FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
Defendant has withdrawn the motion to compel having found Plaintiff’s responses to the 
propounded discovery. 
 
Defendant’s request to deem admitted the request for admissions is granted.  The declaration 
in opposition is made on information and belief, and the statutory requirements for said 
declaration have not been met.  The defective declaration does not convince the Court that the 
request for admissions was not received.  
 
Each party’s request for sanctions is denied. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00376 
CASE NAME: SULLIVAN VS. HALL 
SPECIAL SET HEARING ON: OSC WHY PRELIMINARY INJUNCTION SHOULD NOT ISSUE 
SET BY COURT 
* TENTATIVE RULING: * 
 
 Defendant and Cross-Complainant George Hall’s (“Hall”) application for preliminary 
injunction is granted on the grounds that Plaintiff Tim Sullivan has failed to comply with this 
court’s TRO.  See D. Hall Decl., paragraphs 6-16, 18; Isola Decl., paragraphs 4-5.  In view of 
Plaintiff’s violation of its order, the Court will not place Plaintiff in charge of Buchanan Fields Golf 
Course (“BFGC”).   

 On August 15, 2015, this court granted Hall’s TRO and set a briefing schedule for the 
instant preliminary injunction.  Specifically, the court ordered Sullivan:  (1) to return complete 
and total control of BFGC, all of its operations, bank accounts, Secretary of State information, 
buildings and personal property to the Halls by August 15, 2018; (2) to return any funds taken 
from BFGC since August 12, 2013 to the Halls by August 15, 2018; (3) to return all documents 
relating to the receipts from the operation of BFGC to the Halls by August 15, 2018; (4) to refrain 
from having any contact of any kind with the Halls by phone, mail, by email or in person, and 
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(5) to direct all communications relating to this action or any matters relating to BFGC to counsel 
for the Halls.  

 The evidence shows that other than leaving the premises of the golf course following the 
court’s entry of the TRO, Plaintiff has refused to comply with the other provisions.  He has 
apparently refused to provide any of the documents or assets that he was required to deliver:  
the transaction documents, the credit card transactions, cash and check receipts, revenue from 
credit cards, the cash in the premises and the keys.  See D. Hall Decl., paragraph 11.  Plaintiff 
also damaged the safe, the offices and stole documents and merchandise.  See D. Hall Decl., 
paragraphs 12-14.  The court is concerned that the declaration of Mary Sullivan and the photos 
attached thereto as Exhibits A through C may, in fact, be the result of Plaintiff’s own actions, and 
not the Halls.  Defendant George Hall is ill and undergoing chemotherapy; it seems dubious that 
he (or his wife who was running the golf course in George’s absence) would have created the 
disarray and damage testified to by Mrs. Sullivan.   

 Additionally, there is no reason for this court to doubt Defendant’s counsel’s declaration 
that following the TRO, he changed the Statement of Information filed with the California 
Secretary of State, so that it recognized that the Halls were the officers and directors of BFGC. 
Defense counsel, Mark Isola, Esq., testified that despite his changing the Secretary of State 
Information in compliance with the TRO, Plaintiff simply changed it back, ignoring this court’s 
Order.  See Isola Decl., paragraphs 4, 5. 

 Given Plaintiff’s conduct, the court cannot weigh the equities in favor of denying the 
preliminary injunction and returning the golf course to Plaintiff.  Compare T. Sullivan Decl. to G. 
Hall Reply Decl.; see CCP Section 526; Robbins v. Superior Court (1985) 38 Cal.3d 199, 206.   

 Defendant will maintain control of the golf course’s operations until trial of this case.  
The required undertaking will be set at $1,500.00  See CCP Section 529(a)  

 The court denies Defendant’s request for a stay of the proceedings.  While Defendant 
George Hall may not be able to “run” the golf course at this stage of his illness, he is able to 
participate in these proceedings, with the aid of counsel.  See G. Hall Reply Decl.  

 Defendant’s request for judicial notice is granted.  See Evid. Code Section 452(d) 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY SUTTER BAY HOSPITALS 
* TENTATIVE RULING: * 
 

Defendant Sutter Bay’s motion to strike is granted with leave to amend. Defendant 

seeks to strike allegations related to punitive damages in the First Amended Complaint. 

Plaintiffs have not have alleged facts that would support a claim for punitive damages. 
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 5.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AREK KELEDJIAN M.D. 
* TENTATIVE RULING: * 
 

Defendant Dr. Arek Keledjian’s demurrer to the First Amended Complaint is sustained 

with leave to amend. Plaintiffs shall file and serve an amended complaint by October 9, 2018. 

Uncertainty 

Defendant argues that the complaint is uncertain because fails to comply with California 

Rules of Court, rule 2.112. Plaintiffs did not comply with rule 2.112, which requires that each 

cause of action identify which plaintiff(s) are suing which defendant(s). Plaintiffs’ opposition is 

not compelling. Given the number of parties involved in this case, Plaintiffs should take care to 

clearly identify which parties are involved in each cause of action. Plaintiffs failed to comply with 

rule 2.112, and therefore, the demurrer for uncertainty is sustained.  

Emotional Distress Claims 

The Court will address the other issues raised in defendant’s demurrer as it will reduce 

the number of pleadings issues (if any) raised by the parties in the future.  

Defendant has also demurred to the complaint arguing that both the IIED (C/A 1) and 

NIED (C/A 2) causes of action fail to state a valid cause of action. (The Court notes that cause 

of action 2 is labeled “negligence”, but it appears that everyone understands this claim to be one 

for negligent infliction of emotional distress.)   

First Defendant argues that the Plaintiffs cannot get emotional distress damages for the 

death of the Lori Stritt, Decedent. (See, Krouse v. Graham (1977) 19 Cal.3d 59, 70.) Defendant 

makes a valid point. However, as Plaintiffs point out, they are not suing for their emotional 

distress for the death of the Decedent, but rather suing for their emotional distress based on the 

alleged treatment of the Decedent while in Defendant’s care, which is permitted under Dillon v. 

Legg (1968) 68 Cal.2d 728. (See, Krouse, supra, 19 Cal.3d at 69-72.)  

Defendant also argues that Plaintiffs have not alleged sufficient facts to support a claim 

for IIED and NIED.  

Intentional Infliction of Emotional Distress (IIED) 

The elements for intentional infliction of emotional distress “ ‘are (1) the defendant 

engages in extreme and outrageous conduct with the intent to cause, or with reckless disregard 

for the probability of causing, emotional distress; (2) the plaintiff suffers extreme or severe 

emotional distress; and (3) the defendant's extreme and outrageous conduct was the actual 

and proximate cause of the plaintiff's extreme or severe emotional distress. [Citation.] 
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“[O]utrageous conduct” is conduct that is intentional or reckless and so extreme as to exceed 

all bounds of decency in a civilized community. (Ibid.) The defendant's conduct must be 

directed to the plaintiff, but malicious or evil purpose is not essential to liability. (Ibid.)’ [Citation.]” 

(So v. Shin (2013) 212 Cal.App.4th 652, 671; see also Ochoa v. Superior Court (1985) 39 

Cal.3d 159, 165, fn. 5.)  

Here, Plaintiffs’ allegations are insufficient to show outrageous conduct or the required 

intent. Rather, the allegations appear to be in the vein of professional negligence and not 

reckless or intentional conduct. As discussed below, the medical cases permitting an IIED claim 

are distinguishable from this case. Therefore, the demurrer to the IIED claim is sustained with 

leave to amend.  

In So, a patient awaken during a medical procedure dilation and curettage procedure 

after a miscarriage. The patient asked to speak with the anesthesiologist after the procedure. 

The anesthesiologist visited the patient in her recovery room and yelled at her. The doctor also 

brought in a jar of blood, which patient understood was her blood and parts of her dead baby. 

The doctor then tried to convince the patient not to report the incident. (So, supra, 212 

Cal.App.4th at 657-658.) The court found that on these alleged facts the patient could allege a 

claim for IIED. So is distinguishable from this case. The facts in So are far more egregious than 

the ones alleged here and include facts showing intentional conduct by the defendant physician.  

Plaintiffs also cite to a New Jersey case, Hume v. Bayer (Super.Ct. 1981) 178 

N.J.Super. 310, which they note is widely cited. Plaintiffs fail to cite any California case that has 

relied on Hume. In addition, although the facts in Hume are closer to the facts here, there are 

still differences. In Hume, it was alleged that the doctor defendant told the patient’s parents that 

he had surgically removed about 8 inches of tissue that could be cancerous when in fact the 

doctor had removed the patient’s appendix. In addition, the plaintiffs claimed that over the next 

several days, the patient was in a great deal of pain, vomited repeatedly for two days and lost 

about 25 points. The hospital staff would not provide any pain medication and the plaintiffs were 

given conflicting stories about what kind of operation the patient had. This caused the patient’s 

parents to believe that their son was possibly going to die. It turns out that the patient had a 

bowel obstruction, for which he underwent a second surgery and then recovered in the normal 

course. (Hume, supra, 178 N.J.Super. at 313.) Thus, in Hume there were specific facts that the 

treating doctor intentionally lied to the plaintiffs about the medical condition of their son.  

Here, Plaintiffs’ allegations are insufficient to show outrageous conduct or the required 

intent. Rather, the allegations appear to be in the vein of professional negligence and not 

reckless or intentional conduct. Therefore, the demurrer to the IIED claim is sustained with leave 

to amend.  

Negligent Infliction of Emotional Distress and Bystander Liability 

A claim for NIED is based on the negligence of a person or entity causing emotional 

distress. Here, Plaintiffs have alleged the basic facts for a negligence cause of action. However, 
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in order for the Plaintiffs here, Decedent’s relatives, to pursue a claim for NIED based on the 

treatment of the Decedent, the Plaintiffs must allege sufficient facts for bystander liability. 

A bystander can recover for the emotional distress of witnessing an injury to another only 

if he can plead and prove he (1) is closely related to the injury victim; (2) was present at the 

scene of the injury-producing event at the time it occurred and then aware that it was causing 

injury to the victim; and (3) suffered serious emotional distress as a result of what he witnessed.  

(Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; see Thing v. La 

Chusa (1989) 48 Cal.3d 644, 667-668.)  

In NIED cases based on alleged medical negligence, courts have found that a 

layperson’s mere “observation of medical procedures” is generally not enough to satisfy the 

requirement of contemporary awareness of the injury-producing event. (Bird v. Saenz (2002) 28 

Cal.4th 910, 918.) “This is not to say that a layperson can never perceive medical negligence, or 

that one who does perceive it cannot assert a valid claim for NIED. To suggest an extreme 

example, a layperson who watched as a relative's sound limb was amputated by mistake might 

well have a valid claim for NIED against the surgeon. Such an accident, and its injury-causing 

effects, would not lie beyond the plaintiff's understanding awareness. But the same cannot be 

assumed of medical malpractice generally.” (Ibid.)   

To satisfy the second prong of the test – being “present at the scene of the injury-

producing event at the time it occurs and [being] then aware that it is causing injury to the victim 

– a plaintiff seeking to recover damages for the emotional distress of witnessing medical care 

must have a “contemporaneous sensory awareness of the causal connection between the 

negligent conduct and the resulting injury.” (Id. at 918.) The “awareness” must be an 

“understanding awareness.” (Id. at 918-920). The plaintiff need not necessarily understand that 

what the defendants were doing or failing to do was negligent, but must have a 

“contemporaneous, understanding awareness of the event as causing harm to the victim.”  

(Id. at 920.) 

 In Bird, the court thus held that the plaintiffs were unable to meet this requirement and 

summary judgment should be granted because while they may have believed their mother was 

bleeding to death due to a transected artery, they did not witness the artery being cut and did 

not have a contemporaneous understanding awareness that the care their mother was receiving 

to diagnose and correct the cause of the bleeding was inadequate. (Id. at 918, 921-922.)   

On the other hand, the court in Bird spoke approvingly of the result in its pre-Thing 

decision, Ochoa v. Superior Court (1985) 39 Cal.3d 159. There, a mother observed her son in 

juvenile hall over the course of two days as his symptoms increased from what was originally 

described as a “bug” to bilateral pneumonia. She spoke with juvenile hall authorities and 

expressed concern that her son was not receiving the necessary treatment, but initially received 

only assurances. Her requests to take her son to his private physician were declined. Her son 

was seen by an attending physician only once on each of the first two days. He died on the 

third.  (Ochoa, supra, 39 Cal.3d at 162-164.)  On these facts, the Ochoa court held that the 
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plaintiff had stated a cause of action for negligent infliction of emotional distress.  (Id. at 169-

170.)  “Mrs. Ochoa was aware of and observed conduct by the defendants which produced 

injury in her child. She was aware of the fact that her child was in need of immediate medical 

attention. To her knowledge the defendants had failed to provide the necessary care.”  (Ibid.) 

The Bird court summarized the facts in Ochoa as being that the son “died of pneumonia 

after authorities ignored his obviously serious symptoms, which included vomiting, coughing up 

blood, and excruciating pain.” (Bird, supra, 28 Cal.4th at 919.)  It defined the injury-producing 

event as “the failure of custodial authorities to respond significantly to symptoms obviously 

requiring immediate medical attention. Such a failure to provide medical assistance, as opposed 

to a misdiagnosis, unsuccessful treatment, or treatment that turns out to have been 

inappropriate only in retrospect, is not necessarily hidden from the understanding awareness of 

a layperson.”   

In Morton v. Thousand Oaks Surgical Hospital (2010) 187 Cal.App.4th 926, the court 

held that a claim for NIED was not allowed based on the facts alleged. There, the patient 

underwent a surgical procedure where his bowel was nicked. The patient’s condition worsened 

and she fell into a comma; later she recovered. (Id. at 929.) The plaintiffs alleged that they had 

experience in the medical field and were aware that the patient was suffering as a result of the 

defendants’ neglect. (Ibid.) The patient’s family sued for NIED. The family tried to argue that 

there was two injury producing events: first, the incident during surgery (which the family 

admitted they did not witness) and second, a failure by the medical staff to recognize and treat 

the patient’s condition during her period of postsurgical recovery. (Ibid.) The court did not want 

to expand the NIED claims to ones where a family member perceives that the patient is 

suffering, obtains some medical knowledge and then can allege that the she was aware of an 

injury producing event during the treatment of the patient, when whether there was negligence is 

really a question for medical experts. (Id. at 934-935.)  

Finally, in Keys v. Alta Bates Summit Medical Center, supra, 235 Cal.App.4th at 489, 

“plaintiffs were present when Knox, their mother and sister, had difficulty breathing following 

thyroid surgery. They observed inadequate efforts to assist her breathing, and called for help 

from the respiratory therapist, directing him at one point to suction her throat. They also directed 

hospital staff to call for the surgeon to return to Knox's bedside to treat her breathing problems. 

These facts could be properly considered by the jury to demonstrate that plaintiffs were 

contemporaneously aware of Knox's injury and the inadequate treatment provided her by 

defendant.” The court therefore held there was sufficient evidence to uphold the jury’s award of 

damages for negligent infliction of emotional distress. “The injury-producing event here was 

defendant's lack of acuity and response to Knox's inability to breathe, a condition plaintiffs 

observed and were aware was causing her injury.”  (Id. at 490.)   

Here, each of the Plaintiffs is alleged to be a closely related to the Decedent. Plaintiff 

Richard Stritt is Decedent’s son. (FAC ¶4.) Plaintiffs Laura Kahlor and Scott Kahlor are 

Decedent’s parents. (FAC ¶¶ 5&6.) And Plaintiff Ashley Helberg is Decedent’s daughter. 

(FAC ¶7.) The FAC alleges that each of the Plaintiffs witnessed the Decedent in extreme pain. 
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(FAC ¶39.) The several of the plaintiffs witnessed the Decedent have repeated urges to urinate 

but being unable to do so. (FAC ¶¶40&41.) Mr. Kahlor witnessed two instances where it 

appeared that the defendants tried to give Decedent a second dose of opioids soon after she 

had been given them. (FAC ¶36.) 

 Plaintiffs Ms. Kahlor and Ms. Helberg were present when Decedent became 

unresponsive and a “Code Blue” was called by the staff. (FAC ¶42.) They also overheard staff 

state that “[w]e overdosed her.” (FAC ¶42.) Decedent had no heartbeat, but was later 

resuscitated and transferred to the ICU. (FAC ¶43.) Each of the Plaintiffs witnessed Decedent’s 

condition deteriorate in the ICU, where she ultimately died a few days later. (FAC ¶¶45&46.)  

 The court finds these allegations are sufficient to state a claim for negligent infliction of 

emotional distress based upon bystander liability. Here the injury producing events were the 

failure to properly treat and diagnose Decedent once she returned to the hospital with acute 

pancreatitis and the administration of too many opioids. The allegations show that the Plaintiffs 

were aware that something was wrong with Decedent’s health and that she was receiving 

inadequate care. The allegations here go beyond Morton. For example, Plaintiffs allege that 

multiple times defendants tried to give Decedent a second dose of opioids soon after she had 

received some. Plaintiffs also allege that they witnessed the Decedent becoming unresponsive 

and the staff stating that they had “overdosed her”. In this situation, the Plaintiffs did not need to 

be medical experts to understand that there was something wrong with Decedent’s treatment. 

Therefore, the Court concludes that bystander liability has been sufficiently alleged and the 

demurrer to the negligence claim is overruled.  

 

  

 6.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON JOINDER IN DEFENDANT JAMES V. FELT, M.D.'S DEMURRER 
FILED BY ALFORT B. SANTOS M.D. 
* TENTATIVE RULING: * 
 
 See line 11, ruling on demurrer filed by Dr. James Felt. 
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 7.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON MOTION TO STRIKE 
FILED BY JAMES K. GUDE M.D. 
* TENTATIVE RULING: * 
 

Defendant Dr. James Gude’s motion to strike is granted with leave 

to amend. Defendant seeks to strike allegations related to punitive damages in the 

First Amended Complaint. Plaintiffs have not have alleged facts that would support a claim 

for punitive damages. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY JAMES V. FELT M.D. 
* TENTATIVE RULING: * 
 

Defendants Dr. James Felt and Dr. Alfort Santos’ motion to strike is granted with leave 

to amend. Defendants seek to strike allegations related to punitive damages in the First 

Amended Complaint. Plaintiffs have not have alleged facts that would support a claim for 

punitive damages. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ANTHONY RODIGIN M.D. 
* TENTATIVE RULING: * 
 

Defendant Dr. Anthony Rodigin’s demurrer to the First Amended Complaint 

is overruled.  

Defendant has demurred to the FAC based on uncertainty. Defendant argues that the 

FAC is uncertain because the only specific allegation again Rodigin is that he treated the 

Decedent. (FAC ¶19.) The other allegations against Rodigin are allegations that the 

“defendants” failed to properly treat Decedent. Defendant argues that the failure to specify what 

Rodigin’s involvement in the treatment was makes the FAC uncertain. The Court disagrees.  

“[D]emurrers for uncertainty are disfavored, and are granted only if the pleading is so 

incomprehensible that a defendant cannot reasonably respond. … We strictly construe such 

demurrers because ambiguities can reasonably be clarified under modern rules of discovery. 

[Citation.]” (Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 
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1135.) In addition, here the doctor defendant is more likely to know what his involvement was in 

the treatment of the Decedent than the Decedent’s family. That being said, the Court expects 

Plaintiffs to diligently conduct their discovery and dismiss any defendant promptly if the facts 

show that show Plaintiffs do not have a viable claim against that particular defendant. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RACHELL SOPER M.D. 
* TENTATIVE RULING: * 
 

Defendant Dr. Rachelle Soper’s demurrer First Amended Complaint is overruled.  

Defendant has demurred to the FAC based on uncertainty. Defendant argues that the 

FAC is uncertain because the only specific allegation again Soper is that she treated the 

Decedent. (FAC ¶20.) The other allegations against Soper are allegations that the “defendants” 

failed to properly treat Decedent. Defendant argues that the failure to specify what Soper’s 

involvement in the treatment was makes the FAC uncertain. The Court disagrees. 

“[D]emurrers for uncertainty are disfavored, and are granted only if the pleading is so 

incomprehensible that a defendant cannot reasonably respond. … We strictly construe such 

demurrers because ambiguities can reasonably be clarified under modern rules of discovery. 

[Citation.]” (Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 

1135.) In addition, here the doctor defendant is more likely to know what her involvement was in 

the treatment of the Decedent than the Decedent’s family. That being said, the Court expects 

Plaintiffs to diligently conduct their discovery and dismiss any defendant promptly if the facts 

show that show Plaintiffs do not have a viable claim against that particular defendant. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JAMES V. FELT M.D. 
* TENTATIVE RULING: * 
 

Defendants Dr. James Felt and Dr. Alfort Santos’ demurrer to the First Amended 

Complaint is sustained with leave to amend as to cause of action one and otherwise 

overruled. Plaintiffs shall file and serve an amended complaint by October 9, 2018. 

Claim Splitting 
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Defendants’ argument on claim splitting claims is similar to Sutter Bay’s argument. See 

the Court’s ruling on line 13.  

Statute of Limitations  

Defendants’ argument on the statute of limitations is similar to Sutter Bay’s argument. 

See the Court’s ruling on line 13.  

IIED 

See discussion on the sufficiently of the allegations supporting the IIED claim in line 5. As 
explained above, the Court finds that the allegations are insufficient to state a claim for IIED and 
therefore, the demurrer to cause of action one is sustained with leave to amend. 

 

 

12.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JAMES K. GUDE M.D. 
* TENTATIVE RULING: * 
 

Defendant Dr. James Gude’s demurrer to the First Amended Complaint is sustained 

with leave to amend as to cause of action one and otherwise overruled. Plaintiffs shall file 

and serve an amended complaint by October 9, 2018.  

Defendant argues that Plaintiffs have not alleged facts to support a claim for IIED. 

The Court agrees. See discussion on line 5.  

Defendant argues that the Plaintiffs cannot recover for NIED because they cannot show 

bystander liability. The Court disagrees. See discussion on line 5. 

Defendant has also argued that Plaintiffs cannot recover under a direct victim theory. 

This argument appears to be for a different case (involving the Nyes) and the Court has not 

addressed it.  

Defendant argues that the wrongful death and survival actions are uncertain because 

they do not include specific conduct by Gude. These claims are based at least in part (if not 

entirely) on professional negligence. Negligence can be alleged in general terms and here the 

allegations that “defendants” failed to treat Decedent correctly are sufficient to allege claims for 

wrongful death and a survival action. 
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13.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SUTTER BAY HOSPITALS 
* TENTATIVE RULING: * 
 

Defendant Sutter Bay Hospitals dba Sutter Delta Medical Center’s demurrer to the First 

Amended Complaint is sustained with leave to amend as to cause of action one and 

otherwise overruled. Plaintiffs shall file and serve an amended complaint by October 9, 2018. 

Plaintiffs have sued Sutter Bay for (1) IIED, (2) NIED, (3) wrongful death and (4) survival 

action. Sutter Bay has demurred to each of the causes of action in the FAC arguing that the 

facts alleged do not state valid causes of action, the claims are uncertain and are barred by the 

applicable statute of limitations.  

Splitting Causes of Action 

Sutter Bay argues that all of Plaintiffs’ claims are really based on professional 

negligence, not normal negligence. (See, e.g. Flowers v. Torrance Memorial Hospital Medical 

Center (1994) 8 Cal.4th 992, 998.) Sutter Bay then goes on to argue that Plaintiffs’ complaint 

fails because they have split their causes of action. Plaintiffs have not brought two separate 

lawsuits involving the same primary rights, and thus many of the issues with splitting a claim are 

not well taken. In addition, Sutter Bay fails to explain how a claim for wrong death (involving 

injury to the heirs) and a survival claim (involving injury to the Decedent) involve the same 

primary right. (See, e.g. Castaneda v. Department of Corrections & Rehabilitation (2013) 212 

Cal.App.4th 1051, 1062-63 [discussing the difference between these claims].) Although they 

may be based on the same general set of facts, the individual harmed in each of these claims is 

different. Therefore, these claims are not improperly split. However, this discussion is not 

intended to be a substitute for a later discussion on which claims are covered by the damages 

cap in MICRA. For these reasons, Sutter Bay’s argument on splitting causes of action fails.  

Statute of Limitations 

Sutter Bay argues that Richard Stritt’s claims are barred because he did not file a lawsuit 

within the one-year time limit. This argument fails on demurrer.  

The original complaint was filed on March 7, 2018. Defendants argue that Plaintiff 

Richard Stritt’s claims are time barred. Defendants argue that Richard Stritt’s claims expired 

in December 2017 because he did not submit a notice of claim that would have extended by 

the 90 day tolling period. The FAC alleges that the plaintiffs sent the last notice to Defendants 

on December 13, 2017 and the statute of limitations was extended 90 days. (FAC 47.) 

Defendants appear to be relying on facts outside the complaint and thus this argument is 

improper on demurrer.   
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IIED 

See discussion on the sufficiently of the allegations supporting the IIED claim in line 5. 

As explained above, the Court finds that the allegations are insufficient to state a claim for IIED 

and therefore, the demurrer to cause of action one is sustained with leave to amend.  

Bystander Claims 

See bystander discussion in line 5. For the reasons discussed there, the Court finds that 

Plaintiffs have sufficiently alleged a claim based on bystander liability. Therefore, the demurrer 

to cause of action two is overruled.  

 

  

14.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The CMC is continued to December 12, 2018 at 9:00 AM. 

 

  

15.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GERALD DELRIO M.D. 
* TENTATIVE RULING: * 
 

Defendant Dr. Gerald Del Rio’s demurrer is sustained with leave to amend as to 

cause of action one and overruled as to cause of action two.   

As to the IIED claim, see discussion on the sufficiently of the allegations supporting the 

IIED claim in line 5. As explained above, the Court finds that the allegations are insufficient to 

state a claim for IIED and therefore, the demurrer to cause of action one is sustained with leave 

to amend.  

Defendant argues that the negligence claim fails because it must be professional 

negligence, not general negligence. The exact wording of the cause of action does not matter 

when the Court determines if a claim has been alleged. Rather, the Court must overrule a 

demurrer for the failure to state a claim if any valid claim has been alleged. Here, Plaintiffs have 

alleged a claim for professional negligence.  

Defendant argues that there are insufficient facts alleged to his conduct related to the 

treatment of the Decedent. Most of the allegations against Del Rio are allegations that the 
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“defendants” treated the Decedent. These allegations are sufficient at this stage in the case. 

Defendant may engage in discovery to learn exactly what Plaintiffs alleged he did wrong. In 

addition, Del Rio should be aware of his treatment of the Decedent.  

 Defendant also argues that the allegations supporting bystander liability are insufficient. 

For the reasons discussed there in line 5, the Court finds that Plaintiffs have sufficiently alleged 

a claim based on bystander liability. Therefore, the demurrer to cause of action two is overruled. 

 

  

16.  TIME:  9:00   CASE#: MSC18-01166 
CASE NAME: MERCEDES-BENZ FINANCIAL VS. DELANEY 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY MERCEDES-BENZ FINANCIAL SERVICES USA LLC 
* TENTATIVE RULING: * 
 
The court finds that the Plaintiff’s claim is probably valid.  Defendant defaulted on the lease for 
the vehicle by failing to make the monthly payment, and the lease entitles Plaintiff to obtain 
possession of the vehicle upon default.  Plaintiff has identified the vehicle by make, model and 
serial number and provided the Kelly Blue Book on-line valuation guide as evidence of the 
current value.  The application for writ of possession is granted. 

 

  

17.  TIME:  9:00   CASE#: MSC18-01476 
CASE NAME: RHIEL VS. THE BANK OF NEW YORK 
HEARING ON OSC RE: PRELIMINARY INJUNCTION RE SALE OF PROPERTY 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The matter is continued to October 15 at 9:00 AM pursuant to the stipulation of the parties. 

 

  

18.  TIME:  9:00   CASE#: MSL15-01347 
CASE NAME: FIRST RESOLUTION VS. ROBBINS 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT & DISMISS W/O PREJUDICE 
FILED BY FIRST RESOLUTION INVESTMENT CORP 
* TENTATIVE RULING: * 
 
The Motion is granted as prayed.  The default and default judgment shall be set aside, and the 
complaint is dismissed without prejudice. 
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19.  TIME:  9:00   CASE#: MSL18-01117 
CASE NAME: BAHMAN-VINCENT VS. MARINO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ROBERT MARINO 
* TENTATIVE RULING: * 
 
This matter is vacated at the request of the moving party. 

 

  

20.  TIME:  9:00   CASE#: MSL18-01117 
CASE NAME: BAHMAN-VINCENT VS. MARINO 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY ROBERT MARINO 
* TENTATIVE RULING: * 
 
This matter is vacated at the request of the moving party. 

 

  

 


